
CHAPTER 6 
ETHICAL CONDUCT IN LOCAL GOVERNMENT

By: Robert Widner, Widner Juran LLP

Introduction
Citizens have a right to expect ethical behavior from local government offi  cials. In the 
municipal context, “ethical behavior” generally means the conduct of public business in a 
manner that will preserve or restore the public’s trust in government. In many instances, 
local government offi  cials are unaware of the rules and guidelines governing their offi  cial 
behavior. Th is chapter outlines a basic regulatory framework for ethical behavior for local 
government offi  cials and advocates on the premise that limited but enforceable local 
regulation is necessary to protect the public trust. Th e fi rst part of this chapter focuses 
upon “what” ethical activity should be regulated at the local level. Th e second part focuses 
upon “how” local ethical standards should be enforced.

Why Regulate Local Ethics?
Both media stories and national studies of local government decision-making highlight 
the need for regulation of ethical behavior by local government offi  cials. Unfortunately, 
ethical violations do occur at all levels of government and may range from the use of a 
public offi  ce to help a friend secure special treatment from the government to corruption, 
self-dealing, or just plain poor decision-making. Although the vast majority of public 
offi  cials ably conduct offi  cial business without ethical missteps, a single publicized 
violation can cast a cloud upon the entire government organization and raise suspicion 
that other public offi  cials are engaged in similar misconduct. Simply put, ethical violations 
erode public trust.

Colorado state law attempts to describe appropriate standards of conduct for local 
government offi  cials in Title 18, Article 24 of the Colorado Revised Statutes. Th e state 
law fails in many respects to articulate clearly the standards for ethical behavior or to 
defi ne key statutory phrases, such as what constitutes “personal or private interest.” State 
law further fails to serve the needs of local government by delegating the enforcement 
of alleged local ethical violations to the local district attorney’s offi  ce. Th is delegation 
oft en proves ineff ective as it requires district attorneys to divert their limited resources 
from the enforcement of criminal conduct to the investigation and enforcement of 
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state misdemeanor ethical misconduct. Moreover, enforcement of statutory standards 
of conduct against elected public offi  cials by elected district attorneys can—fairly or 
unfairly—lead observers to assume that politics, rather than justice, will dictate the 
outcome. 

In addition to state statutory law, in 2006 the Colorado voters enacted Amendment 41, 
a constitutional citizen initiative. Amendment 41 was codifi ed into Article XXIX of the 
Colorado Constitution. Th e purpose of Article XXIX was to establish new statewide rules 
governing the receipt of gift s and other considerations by government offi  cials. It also 
allows a state independent ethics commission to hear complaints, issue fi ndings, and 
assess penalties in connection with ethics issues arising under Article XXIX and under 
any other state standards of conduct and reporting requirements. Th e state’s independent 
ethics commission has proven a less than eff ective means of addressing ethics at the local 
level due to lengthy hearing timelines and the need for local offi  cials to defend conduct 
in a state tribunal located in Denver using state, and not locally, created and imposed 
ethics regulations. Of signifi cant importance to the creation of local ethics regulation, 
Article XXIX includes an explicit exemption which limits the state’s independent ethics 
commission’s jurisdiction: Home rule municipalities that have enacted local ethics 
codes which address the topics of Article XXIX are not subject to the jurisdiction of the 
independent ethics commission. 

Municipalities may overcome these state statutory and constitutional shortcomings 
through local regulation and local enforcement of ethical behavior. Eff ective local 
regulation of public offi  cials’ ethics necessarily involves two distinct elements. Th e fi rst is 
a set of clearly written directives identifying what constitutes unacceptable or unethical 
behavior. Th e second is a process for enforcing the written directives in a reasonable, fair, 
and effi  cient manner.1

What Should be Regulated?
Th e most common problems with local rules of ethical conduct are vagueness and 
overbreadth. Sweeping general statements such as “city offi  cials should comport 
themselves at all times in a professional manner” are too vague to help either the offi  cials 
or their constituents understand what is and is not acceptable. Likewise, regulations that 
attempt to set standards for the offi  cials’ personal life may seem admirable, but are really 
beyond the scope of good ethical regulation. Consequently, any set of ethical regulations 
should focus on the conduct of public offi  cials while performing their public duties and 
should be specifi c enough to clearly defi ne what constitutes an ethical violation.

Engaging in criminal conduct while in the course of one’s public responsibilities should 
always be an ethical violation. However, criminal acts committed by public offi  cials 
outside of their offi  cial role and in their private capacity are best left  to local law 
enforcement or, as discussed below, the public’s right of recall. It may be true that a public 
offi  cial’s criminal activity unrelated to public offi  ce can still undermine public trust, but if 
your ethical code provides that “any felony or misdemeanor criminal activity” committed 
by a public offi  cial constitutes an ethical violation, are you prepared to sanction a board or 
council member who receives a jaywalking ticket? 

A criminal act committed by a public offi  cial in his private life will typically only call into 
question the qualifi cations of that particular public offi  cial to serve the public. To that end, 
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state law provides a remedy in the right of recall, a process by which the voters can decide 
whether that individual should continue to serve. Local ethical regulations, however, 
should avoid putting members of the municipal governing body in the role of overseeing 
and enforcing the private activities of one of their own. 

It is also customary, and a good idea, for local ethics regulations to incorporate as an 
ethical violation any failure of the public offi  cial to adhere to important provisions of 
the municipal charter or ordinances, such as provisions that prohibit elected offi  cials’ 
interference with the city manager’s supervisory role over city employees. In addition, 
ethics regulations should prohibit:

 • the intentional disclosure of confi dential governmental information;

 • the acceptance of gift s of substantial value;

 • the misuse of public resources or public equipment; and

 •  engaging in contractual relationships for the personal benefi t of the public offi  cial 
and/or the offi  cial’s relatives or any business in which the offi  cial has an interest. 

In summary, local ethical regulations should prohibit the conduct that will most directly 
impair the public’s trust in the local government organization as a whole. If draft ed with 
appropriate attention to specifi city, eff ective local regulation will put public offi  cials on 
notice of precisely what constitutes inappropriate behavior related to their public service, 
and will clearly inform constituents of what is expected of their local representatives. 
Accompanying the regulations should be well-defi ned steps for disclosure and recusal in 
circumstances giving rise to confl icts of interest. Finally, local codes should include terms 
and phrases designed to avoid vagueness and ambiguity.

How Should Ethics Codes be Enforced?
Ethics regulations eff ectively inform offi  cials what conduct is permitted and prohibited 
in public service. However, without a means to enforce the ethical requirements, the 
regulations become largely meaningless. 

Creating a process to enforce ethical regulations requires careful thought. Ensuring that 
the regulations are enforced fairly is a paramount concern. Fair enforcement is fostered 
when regulations clearly articulate the requirements and expectations of every step of 
the enforcement action. Where a step is optional, such as whether an investigation of the 
ethics complaint will be performed, the criteria and procedures for determining whether 
the step will be employed should be clearly identifi ed and followed. Th e regulations 
should contemplate the need for issuing subpoenas for documents and compelling witness 
testimony and attendance.

Th e typical process will include a complaint, the identifi cation of the hearing body or 
hearing offi  cer, an initial review, investigation, a hearing, a decision and, if appropriate, a 
penalty. 

Complaint
Th e initiation of the process to enforce an ethical standard should require a written 
complaint or allegation of unethical conduct. Th e form of the written complaint is 
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important. Th e person charged with unethical conduct has a right to know what conduct 
is alleged to have violated the ethical rules. 

At a minimum, the complaint should include a detailed description of the action alleged 
to have violated the rules and citation to the ethical rules alleged to be violated by such 
conduct. Requiring the complaining party to verify or certify under penalty of perjury 
or other sanction that the allegations are truthful may aid in preventing complaints that 
are merely intended to harass or which might be politically motivated. Once received, 
the complaint must be must formally delivered or served upon the person alleged to have 
violated the rules.

Hearing Body or Officer
A critical decision for any ethical enforcement action is the selection of the appropriate 
hearing body or offi  cer to hear the allegations, render a decision, and impose a penalty, 
if appropriate. Th e enforcement regulations should identify the process for selection, 
composition, and qualifi cations of the hearing body or hearing offi  cer. Th e options are 
numerous. Th e hearing body might, for example, be composed of the entire governing 
body of the local government, a governing body subcommittee, a citizen ethics board, or 
an independent hearing offi  cer. Moreover, the decision of the hearing body or offi  cer can 
be considered advisory and made subject to fi nal review and ratifi cation by the governing 
body. 

Each option presents advantages and disadvantages. Th e elected governing body is a 
logical selection when judging the conduct of its fellow members or public servants 
due to its role as representing the citizens who demand ethical action by government. 
However, selecting the governing body or individual members of the governing body risks 
injecting elements of political favoritism into the ethics process, and raises complications 
where other members are necessary witnesses to facts alleged in the complaint. Similarly, 
while citizen members have a direct interest in ethical governmental action, citizens can 
oft entimes be politically aligned with elected offi  cials or lack the experience to understand 
the allegations in the context of public service. Individual hearing offi  cers, while perhaps 
free of any political motivations, may lack accountability to the citizens. 

Initial Review
A preliminary or initial review of the complaint may be a benefi cial step. A complaint 
may fail to assert any actions by the public servant that constitute an ethical misstep 
or may assert actions that are unrelated to the servant’s public duties. In addition, a 
complaint may, on its face, be submitted for the sole purpose of harassing the public 
servant. At a preliminary review, the hearing body or offi  cer can elect to dismiss the 
complaint, thereby saving the local government time and money in processing spurious 
or specious allegations. Any decision to dismiss the complaint should be made in writing 
and provided to the complaining party and the person against whom the allegations were 
raised. 
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Investigation
For some but not all complaints, an investigation might be warranted. If warranted and 
approved by the hearing body or offi  cer, the investigation should be undertaken by an 
independent and neutral party. Th is investigation might involve the interview of witnesses 
and review of the evidence, and may culminate in a written summary of disputed and 
undisputed facts relevant to the issues to be decided by the hearing body or offi  cer. 

Hearing 
For complaints that warrant prosecution, a hearing should be held to consider the 
complaint. In some circumstances, the hearing may include a preliminary stage whereby 
the hearing body or offi  cer reviews the investigative report and, if appropriate, may 
elect to dismiss the allegations if the investigation established that the evidence does not 
support a fi nding of wrongdoing. Conducted in a manner similar to a judicial proceeding, 
the hearing should permit the presentation of evidence to support the allegations of 
unethical conduct and an opportunity to provide a defense against the allegations. Th e 
local government may employ a prosecutor to present the allegations and evidence. Any 
decision by the hearing body or offi  cer should be made in writing to ensure an adequate 
record and formally conclude the proceeding. 

Decision and Penalty
In the event that the hearing body or offi  cer fi nds a violation of the ethical standards, a 
penalty may be in order. Obviously, the severity of the penalty can vary depending upon 
the seriousness of the violation. Penalties may range from a simple letter of admonition or 
censure, to removal of the public servant from certain duties or responsibilities, to more 
drastic action including removal from elective offi  ce. 

It is exceedingly rare for ethical violations to result in a monetary fi ne. A monetary fi ne 
or action to void a contract resulting from unethical conduct is most appropriate where 
the ethical violation caused probable fi nancial harm to the community. Th ese types of 
violations are best prosecuted by the district attorney under the public trust provisions of 
state law.

Importantly, removal from offi  ce is a power best reserved for the governing body which 
holds the power of removal pursuant to the charter (for home rule municipalities) or state 
statutes (for statutory cities and towns). Moreover, it is important to acknowledge that 
elected offi  cials remain accountable to the citizens and are subject to recall from offi  ce 
should their constituents feel the ethical standards of their offi  cial are lacking. For that 
reason, removal from offi  ce should be considered only in the most egregious cases.
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Footnote:
1 .  Many home rule and statutory municipalities in Colorado have adopted local ethics regulations, 

ranging from comprehensive charter provisions and ordinances to a few local supplements to state 
law.  CIRSA members can obtain examples of local ethics ordinances by contacting saml@cirsa.org.
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