Managing Politics in the Workplace

By Sam Light, CIRSA Deputy Executive Director/General Counsel, and Nick Cotton-Baez, CIRSA Associate General Counsel

Imagine this scenario: City employee Rick (an equipment operator) is politically active, and his co-workers know it...all too
welll Several of them have come to Human Resources complaining that Rick is constantly “cornering” them and “ranting”
about upcoming Ballot Issue AAA, which would create a new public employee pension fund. They say Rick often does
this while wearing his “Say Yay to Triple-A" t-shirt. And they say he’s constantly getting on social media to post “Vote Yes”
messages, even posting this on social media: “As a City of ______ (your city) employee myself, | think any public employee
would be an idiot not to vote for Ballot Issue AAA!” When you ask Rick what's going on, he says he does all of this on breaks
and at home “and that's my First Amendment right” But, with a little help from IT, you learn some of the social media posts
were made during work hours, on City computers. And one co-worker alleges Rick was copying “Say Yay to Triple-A" flyers
on the City's copier. Co-workers also say Rick is “harassing” them about politics and they want to be left alone.

Ah, what to do?

Here's the thing about politics: Everyone has an opinion! And that's a great thing. But from an employer’s perspective, it can
be tricky to navigate the issues that arise around political discourse in the workplace. This is particularly true for municipal
employers that must be cognizant of public employees’ First Amendment rights, as well as statutes that establish and
protect certain rights of public employees relating to speech, expression, and employee organization, prohibit discrimination
against employees for lawful off-duty activity (including political speech), and prohibit using public resources for political
campaigns.

And, beyond these laws, managers must be adept at handling workplace complaints and disruptions that arise from
politics in the office. With elections drawing near, we at CIRSA get more frequent questions from members around these
issues, and this article is to provide some reminders and tips for handling political activity within your workforce, so that
you can successfully address “the Rick situation” and similar scenarios.

I. State Law Protections for Public Employees
A. Colorado’s Protections for Public Workers Act & Lawful Off-Duty Activities Statute

Before turning to our tips, some legal context is helpful. First, municipal employers and supervisors must be cognizant of
Colorado’s Protections for Public Workers Act, C.R.S. § 29-33-101, et seq., and Colorado’s lawful off-duty activities statute,
C.RS. § 24-34-402.5. The latter statute prohibits an employer from terminating an employee for engaging in any lawful
activity, including political activity, while off the premises and during nonworking hours, with certain narrow exceptions.
The Protections for Public Workers Act (“Act”) prohibits public employers (including municipal employers) from subjecting
employees to any form of discipline for their participation in political activity while off duty and not in uniform, again with
narrow exceptions. While the Act goes further to grant other rights to public employees relating to speech, expression, and
employee organization,' this article focuses on the topic of political activity as it's most pertinent to “the Rick scenario.”

As an initial step, the City, as Rick’s employer, should recognize that at least some of Rick’s activities may be protected under
the Act and lawful off-duty activities statute. But the rights established in those laws are not unlimited. The Act, and the
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Rules adopted by the Division of Labor Standards and Statistics (“Division”) pursuant to the Act, allow public employers to:

 Limit expressive activity to the extent necessary to maintain the nonpartisan role of the employer's nonpartisan
legislative, judicial, or election-related staff.

« Limit or prohibit expressive activity if the activity is pursuant to or part of a public employee’s official duties; i.e.,
duties that an employee is paid to perform, or otherwise responsible for performing under a directive from the public
employer.

« Limit or prohibit political activity of a “policy-level employee,”? if the activity is contrary to the duties that qualify the
individual as a policy-level employee.

Similarly, the lawful off-duty activities statute allows employers to restrict otherwise lawful off-duty conduct where the
restriction relates to a bona fide job requirement, is rationally related to job responsibilities of the employee, or is necessary
to avoid a conflict of interests with any responsibilities to the employer.

Rick’s political activity does not relate to his official duties as an equipment operator, and thus, to the extent it occurred
while he was off duty, the City may not limit or prohibit the activity or impose discipline by citing one of these “safe harbors.”
Further, municipal employers must be extremely cautious in relying upon one of these “safe harbors” even as to employees
whose political activities may relate to their job responsibilities—they're not as “safe” as you might think! For example,
if a policy-level employee reposts Rick’s social media post, would that activity really interfere with that employee’s job
responsibilities? Or the City's interests? Or is any desire to prevent the activity instead motivated by general distaste for the
expressed views, tone, or tactics? If the latter, neither the Act nor the lawful off-duty activities statute provides protection.?

But the analysis doesn’t end there. Under the Act, public employers may go as far as prohibiting employee expressive
activity when the activity results in “material disruption” of a public employee's duties, a public employer's operations, or
the delivery of public services, so long the employer’s or another individual’s disagreement with the content or viewpoint
expressed through the activity does not form the basis of the “material disruption.” Consistent with First Amendment
jurisprudence, the Division Rules employ a balancing test, which weighs the employer’s interest with that of the employee.
If the public employer's significant interest outweighs the public employee’s interest in an expressive activity, then, at
least in theory, a public employer may limit or prohibit it. But when it comes to regulating off-duty political speech, it's
easy to overestimate your entity’s interests, or engage in impermissible viewpoint discrimination. Thus, as with the “safe
harbors” discussed above, public employers must be extremely cautious in relying on the balancing test used to determine
a “material disruption.”

That said, the Division Rules do authorize public employers to impose and enforce time, place, and manner (TPM) restrictions
on employee expressive activity. But there are a few things you should know about implementing TPM restrictions. First,
your restrictions must not have the effect of discriminating based on the viewpoint expressed. Second, your restrictions
must be evenly applied. Third, your entity would do best to carve out activities occurring in a “traditional public forum”— an
area traditionally open or opened by the public employer for expressive activities. In a traditional public forum setting, even
TPM restrictions will face strict scrutiny, which is a high bar!

Finally, kudos if you noticed similarities between the Act and First Amendment jurisprudence. They're relevant because
the Act and Rules closely follow and must be interpreted consistent with relevant judicial precedent interpreting the free
expression provisions of United States and Colorado constitutions. That means public employers must continue to heed
the constitutional protections afforded to public employees (discussed further below) in addition to those afforded under
the Act.
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B. The Fair Campaign Practices Act (FCPA)

Municipal employers must also be mindful of the restrictions on political activity under the FCPA. While a full discussion of
this law is beyond the scope of the article, C.R.S. § 1-45-117, generally prohibits municipalities and their employees from
spending public funds or contributing public resources to influence the outcome of campaigns for political office or ballot
issues. These restrictions extend to all types of resources, such as the use of copiers, vehicles, computers, websites, facilities,
telephones, or newsletters. In addition, a municipal employee’s time during working hours is considered a resource, and
therefore cannot be used for electioneering (except in very limited circumstances).

Your entity’s employees should be trained on the FCPA to help ensure compliance with its restrictions. Supervisors should
also understand that the FCPA regulates the use of public resources but does not extend to employees’ personal activities.
Thus, supervisors should be educated on both sides of this coin, and you'll want to consult with your entity's general
counsel on the specific restrictions of the FCPA as well as the protected activities recognized by that statute.

11. Constitutional Concerns

Beyond the above-noted Colorado statutes, there is always the backdrop that political discourse is a fundamental principle
of a democratic society and protected by the First Amendment. But, from an employer’s perspective, this does not mean
City offices are or must be treated akin to the public square, where all manner of activity and debate on political issues
must be allowed. Rather, a public employer has interests in promoting workplace efficiency, maintaining public trust and
confidence, and avoiding workplace disruptions.

On this issue, the courts have long recognized the need to strike a balance between, on the one hand, the First Amendment
rights of public employees to speak freely on matters of public concern and, on the other hand, the public employer’s
interests. In balancing these interests and recognizing the employee’s nearly unfettered rights off-duty, courts in specific
cases have rejected constitutional challenges to reasonable policies that, for example, prohibit political soliciting or wearing
of campaign paraphernalia or attire while on-duty. But the key concepts here are that the policies be viewpoint neutral and
evenly applied, not limit protected off-duty conduct, and not reach beyond what is appropriate to further the employer’s
workplace interests. Further, employees and supervisors must avoid any statements or actions that suggest retaliation
against an employee for engaging in protected activities, which can give rise to a constitutional claim.

Thus, if your entity has a policy that employees may not wear campaign paraphernalia or attire while on duty, it needs
to be prepared to enforce it even-handedly no matter what. After all, if lots of folks are wearing t-shirts with political
messages and Rick is the only one called out for his “Vote Yay on Triple-A" t-shirt, he's got good reason to be upset even
if no one complained about any other employees. And, whether your entity has a policy or not, framing your approach
around respect, tolerance, and civility rather than violations and enforcement—or insistence on a policy that in practice is
unworkable—may lead to a better (and less risky) outcome.

I11. Other Legal Considerations

If the above considerations weren't enough, employers must also have their radar on to spot incidents involving workplace
politics that can implicate harassment and discrimination policies, including requirements to promptly investigate allegations
and take corrective action. Say instead, for example, that Rick’s “ranting” is to vote a certain way on a religious freedom
measure on the ballot, and some co-workers allege his campaigning is attacking their faith. Has this slightly different
scenario triggered your entity’s harassment policies, requiring you to conduct an investigation following set procedures in
your personnel handbook?

Or say instead, that Rick is running for political office and his activities are limited to soliciting his co-workers for their votes
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(and a token campaign contribution). When Rick is told, per policy, that he can't do this he says the City is preventing him
“from engaging or participating in politics” in violation of yet another state law, C.R.S. & 8-2-108.* While restricting such
conduct only on-duty should not implicate this statute, these other scenarios illustrate that employers need to be prepared
to address a wide variety of legal issues that can arise from political drama unfolding in the workplace.

IV. Workplace Practicalities and Tips

With all the varied interests to consider, it's no wonder dealing with politics in the workplace is a potential minefield. But
here are some practical tips to effectively steer these tough situations towards resolution and away from all-out disputes
and legal battles.

» Have a reasonable policy. If your entity wants to set parameters around what's acceptable in the workplace, it needs
to start with a policy. The policy should be clear, concise, on-point and reasonable. It should recognize employees’
rights to engage in political activity on personal time with personal resources. It should restrict activities only in view
of avoiding workplace disruptions, furthering impartiality, meeting constitutional requirements, and ensuring FCPA
compliance. It should be specific, but not overly so, and should be drafted to elicit buy-in. Some samples can be
found here.”

* Be circumspect. Emotions sometimes run high when politics enter the workplace, even more so during election
season. But sometimes workplace concerns over politicking involve no policy violations, or the behavior complained
of is so prevalent that imposing discipline will only be perceived as selective enforcement. For example, what if Rick’s
only faux pas was talking politics—albeit stridently—in the break room, where everyone’s talking politics anyway!
Or his faux pas was one social media post from his workplace computer, but other employees are engaging in
similar behavior and your computer use policy allows personal use on an “occasional, limited basis” In these types
of scenarios, employers and supervisors should be wary of directing their authority to one employee; some gentle
reminders to all about civility, tolerance, and mutual respect is a better approach.

Similarly, employers should be very careful when considering banning t-shirts, hats, buttons, and other clothing and
accessories that may convey a political position. By their nature such policies can put supervisors in the position of
making content-based determinations, raising serious constitutional concerns. And, if in reality such a policy isn't
being enforced because it's poorly drafted and/or the issues are too hot to handle, then it's time to repeal or revise
the policy.

* Be impartial and even-handed and make that part of your organizational culture. Few scenarios will sow the
seeds of discord more than perceptions that supervisors are “playing favorites” or “picking on” employees, particularly
if it revolves around personal political views. And, if that's the reality, legal trouble awaits. Thus, do the groundwork
to steer your organization far and wide of such problems. Through your policy, trainings, and “teachable” moments,
remind your staff that municipal employees are expected to be nonpartisan and impartial when on-the-clock.
Encourage a climate where there is buy-in to these concepts.

And set a good example yourself! Especially if you're a supervisor, if you're the one bringing your own political
opinions into workplace discourse, then you can expect that everyone else will weigh in with their own opinions. If
you then see that your work unit has diverted its attention to its own version of a tv talk show, perhaps you brought it
on yourself. Supervisors who are “Ricks” themselves will have little credibility when called upon to address complaints
of similar behaviors.

Also, remind employees to be even-handed with citizens, candidates, and outside groups during election season.
Whether it's a request for information or for use of your municipal facilities, the FCPA requires that such activities are
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not carried out in a manner that constitutes advocacy for a candidate or a particular point of view on a ballot issue.

» De-escalate explosive situations. Flare-ups involving workplace politics can become infernos if supervisors make
missteps in addressing them. A common misstep is saying or doing something—usually in haste—that doesn't fix the
issue but rather just takes it up a notch. For example, telling someone who complained about Rick to “just get over
it"—or telling Rick to “stop the BS"—is only driving the issue toward further conflict.

As with any workplace complaint, employees expressing concerns must know that they've genuinely been heard,
and that management understands their concern. And a soft indictment to correct inappropriate behavior will often
achieve better results. After all, if Rick understands that it is the impacts of his actions—rather than his intentions or
views—that are the concern, he’s more likely to buy in to a request that he save politics for his personal time.

You can also take steps “in the moment” to avoid flare-ups. At the first sign your staff meeting is veering into politics,
steer the conversation towards other topics! “How about them Broncos?” is always a good pivot! Or ask about favorite
barbeque recipes, the latest binge-worthy programming on Netflix, etc.! And, lastly, don't feel like you must hang
around if the discussion is making you uncomfortable or angry. It's OK to detach yourself and do something else.

* Investigate complaints promptly. Unaddressed complaints don’t age well. Rather than going away, they usually
become even larger elephants in the room. And ignoring a complaint can make investigation and resolution more
difficult. Moreover, a practice of ignoring complaints can itself become an indefensible source of liability. And, some
complaints, like complaints of workplace harassment, legally cannot be ignored! Thus, if a politics-in-the-workplace
complaint appears to violate a policy, investigation is warranted.

V. Conclusion

According to a 2022 study by the Society for Human Resources Management, 45 percent of the employees polled said
they have personally experienced political disagreements in the workplace. The same study also shows an uptick in
political discussions and political volatility in the workplace in recent years. With this much political banter going on, it's
undoubtedly occurring in your workplace. And undoubtedly your supervisors will at some point be asked to “talk to Rick”
or resolve some similar scenario involving workplace politics.

A lot of legal issues can arise in these situations, but with the proper planning and the right approach, your entity can
successfully navigate the challenges of politics in the workplace this election season. And that ain’t just our opinion!

' Under the Act, covered public employees have the right to engage in the following “expressive activities”: (1) discuss or express the employee’s views regarding representation,
workplace issues, or rights under the Act; (2) engage in protected, concerted activity for the purpose of mutual aid or protection; (3) fully participate in the political process
while off duty and not in uniform, including speaking with the employee’s governing body on terms and conditions of employment and any matter of public concern and
engaging in political activities like private citizens; and (4) organize, form, join, or assist an employee organization (or refrain from doing so).

2 A “policy-level employee” is a public employee with significant decision-making responsibilities to formulate policies or programs, or administer an agency or department,
of the public employer.

3 The recent decision in Oranksy v. Martin Marietta Materials, Inc. is illustrative. In this case, the employer terminated a sales supervisor for leading a protest against a major
customer with whom the employee worked. The Court noted the purpose of the lawful off-duty activities statute is “to provide a shield to employees who engage in activities
that are personally distasteful to their employer, but which activities are legal and unrelated to an employee’s job duties.” While the court ruled for the employer, it stated that
for an exception to apply, the activities must “have an inherent connection with employment and emanate from the duties of the job” or be “in direct conflict with the essential
business-related interests of the employer.” Oranksy, 400 F.Supp.3d 1143 (D. Colo. 2019) (internal citations and quotations omitted).

4 This statute states, in pertinent part, that “[iJt is unlawful for any...employer...to make, adopt, or enforce any rule, regulation, or policy forbidding or preventing any of his
employees from engaging or participating in politics or from becoming a candidate for public office or being elected to and entering upon the duties of any public office.”

5 The linked policies are samples only. Members should consult with their own legal counsel for legal advice on any proposed policy and legal issues arising from any specific
workplace situation.
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